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I. Introduction
This document addresses legal and practical issues related to the practice colloquially known as sexting. and Catherine T. MacArthur Foundation and is co-directed by danah boyd, Urs Gasser, and John Palfrey. This document was created for the Risky Behaviors and Online Safety cluster, which is focused on four core issues: (1) sexual solicitation and problematic sexual encounters; (2) Internet-related bullying and harassment; (3) access to problematic content, including pornography and self-harm content; and (4) youth-generated problematic content, including sexting. The Initiative's goal is to bring the best research on youth and media into the policy-making debate and to propose practical interventions based upon that research.
This document is intended to provide background for the discussion of interventions related to sexting. It begins with a definition of sexting, and continues with overviews of research and media stories related to sexting. It then discusses the statutory and constitutional framework for child pornography and obscenity. It concludes with a description of current and pending legislation meant to address sexting.
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II. Definition of Sexting
There is no consistent definition of sexting in law or research. According to the National Center for Missing and Exploited Children ("NCMEC"), the term refers to the practice of "youth writing sexually explicit messages, taking sexually explicit photos of themselves or others in their peer group, and transmitting those photos and/or messages to their peers." 2 This definition is not intended to include "situations in which young people send sexually explicit images of themselves to adults." 3 As NCMEC notes, however, "this distinction becomes more difficult based upon the age difference between the two parties," 4 for example when an 18-year-old high school student is involved. It also is not meant to include those situations in which images are sent under "duress, coercion, blackmail, or enticement," 5 although determining whether any of these exist in a given incident can be complicated.
Youth use various technological tools to take and distribute sexually explicit images, including cell phones, computers, web cameras, digital cameras, and video game systems. 6 While sexting is perceived as a relatively new trend, it is important to recognize that young people have been taking sexually provocative photographs since the Polaroid. 7 The difference now is that such images can be produced, transmitted, reproduced, and retransmitted with ease, without the subject's approval or even knowledge, and quickly can reach a much wider audience.
III. Research on Sexting
To date, four surveys have been conducted on sexting among teens and young adults in the United States. 8 The most recent, released by the Pew Research Center in December 2009, focuses on teens ages 12-17 who report sending or receiving "sexually suggestive nude or nearly nude images via text messaging" on their cell phones. According to the survey, 4% of teens between the ages of 12 and 17 have sent sexually provocative images of themselves to someone else via text message, while 15% have received such images from someone they know. The Pew data indicates that older teens are much more likely to engage in such behavior, with 8% of 17-year-olds having sent a nude or semi-nude image by text and 30% having received such an image.
Pew's focus groups reveal three main scenarios in which sexting tends to occur: (1) exchanges of images solely between two romantic partners; (2) exchanges between romantic partners that are then shared with others outside the relationship; and (3) exchanges where at least one person would like to start a romantic relationship. Pew's data suggests that sexting has become a form of "relationship currency," with girls in particular sometimes feeling pressure to send images. 
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The three earlier surveys indicate higher levels of sexting involvement among teens and young people than does the Pew survey, ranging from 20-24%. This discrepancy is likely based on two factors. First, the Pew study focuses on teens between the ages of 12 and 17, whereas the other studies focus on older teens and young adults. Second, the Pew survey asks only about nude or nearly nude images sent or received via text messaging.
The other surveys are framed more broadly, asking respondents whether they have "shared" 9 such images, "sent/posted" 10 such images, or sent such images in "emails or text
For example, the 2008 sexting survey conducted by the National Campaign to Prevent Teen and Unplanned Pregnancy reports that 20% of teens (ages 13-19) and 33%
of young adults (ages 20-26) have "sent/posted nude or semi-nude pictures or video of themselves." It also indicates that the vast majority of teen sexters (71% of teen girls and 67% of teen boys) have shared these images with a boyfriend or girlfriend. While teens generally send these images to a specific intended recipient, it appears that they are often shared with others, with around 38% of teens saying that they have had sexually suggestive text messages or emails that were meant for someone else shared with them.
The survey also reveals that 51% of teen girls believe that "pressure from a guy" is a reason girls send "sexy messages or images," whereas only 18% of teen boys cite pressure from girls as a reason for sexting. However, it also reports that about one in ten senders say that they have sent images to people they do not know. Additionally, while nine in ten senders report no negative consequences as a result of sexting, three in ten friends of senders say that the images were forwarded to someone other than the intended recipient.
Finally, the AP-MTV survey, conducted in September 2009, indicates that 24% of 14-17-year-olds and 33% of 18-24-year-olds have been involved in "some type of naked sexting." This survey reports that females between the ages of 14 and 24 are slightly more likely to have shared a naked photo or video of themselves than males (13% vs. 9%), while males in this age group are more likely to report receiving a naked photo or video of someone else that has been "passed around" (14% vs. 9%). While the majority of images are sent to a boyfriend, girlfriend, or romantic interest, 29% of 14-24-year-olds who have engaged in sexting report sending these images to people they only know online and have never met in person. Nearly one in five sext recipients (17%) reports having passed the images along to someone else, with more than half (55%) of those who passed the images to someone else sharing them with more than one person. The survey also reports that nearly half (45%) of currently sexually active young people have been involved in at least one sexting-related activity, and that sexually active young people are twice as likely to have shared naked photos of themselves as non-sexually active young people (17% vs.
7 8%). Moreover, the survey indicates that 61% of sexters have experienced pressure to send these images.
IV. Sexting Investigations and Prosecutions in the Media
News articles report that prosecutors in various parts of the country are using Additional articles report cases in which boys were investigated or charged based on images they received and/or solicited from girls. In Ohio, a 13-year-old boy was charged after school officials found a sexually explicit image of an eighth grade girl engaged in sexual activity on his cell phone. 14 In Massachusetts, a group of six boys aged 12-14 were under investigation after one of them took a picture of his naked 13-year-old girlfriend and sent it to the others electronically. 15 As these stories demonstrate, sexting takes place in many different contexts.
Whatever the context, however, the minors involved risk being investigated for and charged with child pornography offenses. If convicted, they could be subject to the same types of punishments as adults who traffic in such images, including felony convictions, lengthy prison sentences, and sex offender registration. 23
V. Legal Issues Surrounding Sexting
The growing trend of sexting creates a challenge for society as it struggles to craft an appropriate response. Signs of this challenge include the investigations and prosecutions described above, as well as the flurry of state legislation discussed in Section VI below. 43 Only the courts can resolve this issue as cases come before them, guided by the Supreme Court precedent described below. Regardless of how the courts rule on this issue, however, some sexted images still could be prosecuted as obscenity, as described in Section 3 below.
1.
The Child Pornography Framework a.
The Landmark Cases
In New York v. Ferber in 1982, the Supreme Court established a categorical exclusion from First Amendment protection for sexually explicit visual depictions of minors. 44 In so doing, the Court noted that "the prevention of sexual exploitation and abuse of children constitutes a government objective of surpassing importance," and that child pornography "bears so heavily and pervasively on the welfare of children engaged in its production, we think the balance of competing interests is clearly struck and that it that it is permissible to consider these materials as without the protection of the First Amendment." 45 In Ferber, which involved a bookstore owner who sold films, the Court found that "the distribution network for child pornography must be closed if the production of 43 In 2010, the United States Court of Appeals for the Third Circuit was faced with but did not address this question. Mitchell, 2010 U.S. App. LEXIS at 5501. In that case, a district attorney had threatened to bring child pornography charges against several minors involved in sexting unless they agreed to submit to an education program. One of the images at issue showed a girl with a towel wrapped below her breasts; the others showed girls in opaque bras. The Third Circuit held that the threatened prosecution represented impermissible retaliation in response to the girls' exercising their right not to attend the program. It pointedly did not address whether the Pennsylvania statute constitutionally could be applied to the minors appearing in the images or whether the images themselves qualified as child pornography under the statute. 44 Ferber, 458 U.S. at 747. 45 Id. at 764.
14 material which requires the sexual exploitation of children is to be effectively controlled." 46
In Osborne v. Ohio in 1990, the Supreme Court extended that reasoning to find constitutional a state statute prohibiting the possession of child pornography. 47 The Court noted that the state was "attempting to stamp out this vice at all levels of the distribution chain," something necessary because "much of the child pornography market has been driven underground." 48
Both Ferber and Osborne involved images of young boys masturbating and/or posed lasciviously, without any adults in sight. 49 In Ferber, the Supreme Court identified two forms of harm associated with child pornography. First, the Court focused on the harm in the production of child pornography, finding that "the use of children as subjects of pornographic materials is harmful to the physiological, emotional, and mental health of the child," and that "the materials produced are a permanent record" of that harm. 50 Second, the Court found that "the harm to the child is exacerbated by" the circulation of the materials. 51 The Court in Osborne reiterated these harms and raised a third harm, that 46 Id. at 759. 47 Osborne v. Ohio, 495 U.S. 103 (1990) . 48 Id. at 111. 49 Ferber, 458 U.S. at 752 (conviction based on two films "devoted almost exclusively to depicting young boys masturbating"); Osborne, 495 U.S. at 103, n.1 (conviction based on four photographs: "[t]hree photographs depict the same boy in different positions: sitting with his legs over his head and his anus exposed; lying down with an erect penis and with an electrical object in his hand; and lying down with a plastic object which appears to be inserted in his anus. The fourth photograph depicts a nude standing boy; it is unclear whether this subject is the same boy photographed in the other pictures because the photograph only depicts the boy's torso"). 50 Ferber, 458 U.S. at 759-60 51 Id. The Court cited an authority explaining that "[p]ornography poses an even greater threat to the child victim than does sexual abuse or prostitution. Because the child's actions are reduced to a recording, the pornography may haunt him in future years, long after the original misdeed took place. A child who has posed for a camera must go through life knowing that the recording is circulating within the mass distribution system for child pornography" Id. at 759, n.10 (quoting David P. Shouvlin, Preventing the Sexual Exploitation of Children: A Model Act, 17 WAKE FOREST L. REV. 535, 545 (1981) ).
"evidence suggests that pedophiles use child pornography to seduce other children into sexual activity." 52 b.
Ashcroft v. Free Speech Coalition
The Supreme Court revisited the issue of child pornography in 2002. In Ashcroft v.
Free Speech Coalition, a group representing the adult pornography industry claimed that the Child Pornography Prevention Act of 1996 unconstitutionally criminalized certain practices of the adult pornography industry. 53 Specifically, the group argued that the statute's prohibition of "any visual depiction" that "is, or appears to be, of a minor engaging in sexually explicit conduct" was unconstitutionally overbroad because it would criminalize protected speech that appeared to depict children in a pornographic manner but did so in a way that did not involve real children. 54
In a highly fractured opinion, a majority of the Justices on the Supreme Court agreed. 55 While reiterating the categorical exclusion for sexually explicit images of real minors, the Court struck down the portion of the statute containing the "appears to be" language as unconstitutionally overbroad. The Court noted that the prohibition did "not depend at all on how the image is produced" and therefore would "capture a range of depictions" from computer-generated images to "a Renaissance painting depicting a scene from classical mythology" to "Hollywood movies, filmed without any child actors." 56 While stating that "the sexual abuse of a child is a most serious crime and an act repugnant to the an activity illegal throughout the Nation.'" 81 It also cited Free Speech Coalition for the proposition that the "distribution and sale" of child pornography "'were intrinsically related to the sexual abuse of children,' giving the speech 'a proximate link to the crime from which it came.'" 82 While the Court clearly maintained an exclusion from First Amendment protection for child pornography, its apparent focus on the crime of sexual abuse as the basis for the exclusion may have implications for sexting cases, as discussed below. The Court's discussion of child pornography was brief, however, and it did not elaborate on why or how child pornography is different from other categories of speech. 83
Possible Responses to Sexting Cases
In light of these ambiguities, it is impossible to determine exactly how sexted images fit into the constitutional framework for child pornography set out by the Supreme Court.
There are at least three different approaches an analysis of sexting could take, each with different implications for sexting cases and for conventional child pornography cases.
a.
Redefining Child Pornography to Exclude Sexted Images
At one extreme, it can be argued that sexted images, unlike images of children being sexually abused, are protected by the First Amendment. -50) . Similarly, in the lone dissent, Justice Alito stated that in his view the most important factor in Ferber "was that child pornography involves the commission of a crime that inflicts severe personal injury to the 'children who are made to engage in sexual conduct for commercial purposes.'" Id. at *20 (Alito, J. dissenting). 83 The Court then subjected the statute to traditional constitutional analysis, holding that it was overly broad and invalid on its face, because it would criminalize images that were not necessarily cruel and/or were illegal in one state but not another. Id. at **8-10. As an example, the Court noted that the statute would make it illegal to sell hunting magazines in the District of Columbia, even if the magazines were created in a state in which hunting is legal. Id. at *10. The Court rejected the government's argument that the statute could be saved by its exceptions clause, which exempted "any depiction that has serious religious, political, scientific, educational, journalistic, historical, or artistic value." Id. at *11 (quoting 18 U.S.C. Section 48(b)).
Supreme Court focused on the harm that takes place in the production of an image, 84 and the Court seemed to reiterate that emphasis in Stevens. One could argue that sexted images, assuming they are voluntarily produced, are protected by the First Amendment because their production does not involve the sexual abuse of a child or the same type of harm as the production of conventional child pornography. Recognizing First Amendment protection for sexted images would prevent prosecution of minors for sexting. It could, however, protect images that actually do involve harm to children, as discussed in Section b below. It also could severely hinder the prosecution of many adults who possess and trade child pornography.
Once it is out of the hands of the minors involved, a sexted image is indistinguishable from any other sexually explicit image of a minor. Many child pornography images that are produced in abusive situations show children with no adult in sight, either masturbating or posing lasciviously (like the images in Ferber and Osborne), or engaged in sexual activity with one another. Some of these images have been taken by an adult, while others involve children who are coerced by an adult into self-producing images, for example using a web camera so that the adult can get immediate access. 85 Generally, courts do not look at the context in which an image was taken to determine 84 The Court actually stated that Ferber had "reaffirmed that where the speech is neither obscene nor the product of sexual abuse, it does not fall outside the protection of the First Amendment." Free Speech Coalition, 535 U.S. at 251. The Court, however, was focused on distinguishing images produced using real children from images produced entirely without real children, not on distinguishing among sexually explicit images that all involved real children. Similarly, the passage of Ferber that it cited stated that "the nature of the harm to be combated requires that the state offense be limited to works that visually depict sexual conduct by children" and that "the distribution of descriptions or other depictions of sexual conduct, not otherwise obscene, which do not involve live performances or photographic or other visual reproduction of live performances, retains First Amendment protection." Ferber, 458 U.S. at 764-65. 85 See, e.g., People v. Gourlay, 2009 WL 529216 (Mich. App. March 3, 2009 ) (13-year-old boy used web camera to broadcast images of himself engaging in pornographic acts to adult males over the Internet).
whether it qualifies as child pornography, because exploitation is assumed from the sexually explicit content of the image. 86 Protecting sexted images under the First Amendment could fundamentally alter this presumption of exploitation, and therefore of illegality. Every adult who possesses or trades in child pornography could claim that the images are protected by the First Amendment, unless the government can prove they were not taken voluntarily by minors, for minors. This is somewhat similar to the requirement under Free Speech Coalition that the government must prove that each image depicts a real child. 87 The government generally meets this burden of proof in one of three ways: (1) the jury decides for itself whether an image is computer-generated based on how the image looks; 88 (2) the government offers testimony from an expert on whether an image depicts a real child or was computer-generated; 89 or (3) the government relies on one of the limited number of images for which the child victim has been identified 90 and calls a law enforcement officer to testify that the child is real based on having met the child. 91 None of these approaches, however, would be effective in distinguishing abuse images from sexted ones. This is because the question with regard to sexting is not about the content of the image, but rather about the context in which it was taken.
86 But see United States v. Frabizio, 459 F.3d 80, [89] [90] (1 st Cir. 2006) (noting that "it is arguable that a jury should not be precluded from considering" evidence of the circumstances of the production of an image in determining whether the image meets the statutory definition of "lascivious exhibition of the genitals," but not deciding the issue There are perhaps two types of images the government might be able to prove were not sexted. First, it may be possible to prove that some images were taken in an abusive context just by looking at the content of the image. This category presumably would include any image in which an adult is depicted with children. In addition, assuming that
Congress and courts conclude that infants and toddlers cannot sext, sexually explicit images of very young children may not be protected by the First Amendment. 92 Second, the government may be able to prosecute based on some images for which the child victims have been identified. For these, however, having a law enforcement officer testify that she has met a child (which can prove that the child is real)
is unlikely to suffice to prove that an image was created in an abusive context. Accordingly, the government may have to call the victims depicted in the images as witnesses at trial.
Presenting victim testimony about the circumstances of the underlying sexual abuse in child pornography cases could prove to be impossible. Many victims live across the world, have become mentally unstable or institutionalized due to the abuse they suffered, or for other reasons would be unable to testify in case after case about the circumstances of the abuse. 93 Certainly, requiring victims to testify to meet the burden of proof in child pornography cases would be a dramatic change in the way such cases currently proceed.
Putting these two categories of images aside, for any other sexually explicit image of a child, proving that it was not taken in the context of voluntary sexting likely would be impossible. If the government were required to offer such proof, trading in images of 92 Yet, the age at which children are using technology like cell phones is getting younger and younger, making it hard to know just where the line should be drawn. 93 In most sex abuse cases, the victims need only testify against one defendant in one proceeding. In child pornography cases, however, the victim could be needed to testify against many different defendants in many different cases, all of which involve an image of that victim.
children being sexually abused technically would remain illegal, but many adult perpetrators could evade prosecution. 94 b.
Sexted Images as Child Pornography
At the other extreme, one could argue that sexted images, like conventional child pornography, are exempt from First Amendment protection because the production and dissemination of such images cause harm to real children. In Stevens, the Court clearly cabined off child pornography from other types of speech, suggesting that it will continue to make sure that at least conventional child pornography remains outside the purview of Even when none of these circumstances are present, some have argued that "a minor lacks the understanding of the destructiveness of her actions at the time of the crime," which "does not mean she forfeits the harm she will more tangibly experience when she realizes the permanency of her actions." 101 Under this theory, the initial harm is a latent one, inflicted at the time of production but not felt until the onset of maturity. images-virtual and sexted-both of which may be indistinguishable from images of actual child sexual abuse, both of which may be used to groom children for sexual abuse, and both of which may hamper prosecution of adult defendants who prey on children.
c.
A Middle Path
Rather than argue for either extreme, one could argue that sexted images can be covered by child pornography statutes if the statutes provide an affirmative defense for minors who voluntarily self-produce and transmit such images to other minors. The affirmative defense could protect all minors involved in sexting from prosecution, or could protect only minors who self-produce images and some minors who receive them, for example if they can show that they did not exert pressure on the producer and did not further distribute the images.
This approach would facilitate effective prosecution of adult offenders while protecting the interests of the minors who are depicted in the images. One theory for this approach could be that there is not sufficient harm in the production of a sexted image to justify an exemption from First Amendment Protection, so that the minor who produced the image cannot be prosecuted. Once an image is in circulation, however, the minor depicted suffers additional significant harm, taking it outside the realm of First Amendment protection and making it appropriate to prosecute individuals who transmit, receive, or possess the image down the line.
As discussed above, relying on harm in circulation, rather than on harm in production, could require revisiting the Free Speech decision. Moreover, in Free Speech the Court found the affirmative defense at issue to be "incomplete and insufficient," 111 and noted "serious constitutional difficulties" with "seeking to impose on the defendant the burden of proving his speech is not unlawful." 112 Yet, the Court did not preclude that a robust affirmative defense could save a statute's constitutionality. 113 Moreover, the Court was addressing the issue of images produced using youthful adult actors, and expressed particular concern that "where the defendant is not the producer of the work, he may have no way of establishing the identity, or even the existence, of the actors." 114 This concern would not exist for sexted images, because the minors entitled to raise the affirmative defense necessarily would be familiar with the circumstances in which the image was created. On a practical note, an affirmative defense for sexted images likely would reduce efforts to prosecute minors in the first place.
The Obscenity Framework
Whether or not they can be treated as child pornography, some sexted images might qualify as obscenity. Unlike child pornography, in which the focus is on harm to the child depicted, the Supreme Court has held that obscenity is not protected by the First 
VI. Legislative Responses
As described in the media section above, in some states, prosecutors have used existing child pornography laws in an attempt to address sexting. As set out on the chart attached as Appendix A, however, some states have enacted legislation, or are in the process of doing so, in order to deal with this type of activity in a different way. Of course, none of these changes in state law have an effect on federal child pornography laws.
The most common legislative response thus far has been to modify criminal laws by downgrading certain child exploitation-related felony offenses to misdemeanors or status offenses when committed in the context of sexting. These provisions generally call for less severe punishments, exclusion from sex offender registries, and expungement of juvenile records where the subject, possessor, and sender of the sexually explicit image are minors A similar legislative response, passed in Nebraska and proposed in New York and Indiana, is to build an affirmative defense into existing child pornography statutes. These defenses generally provide that if the accused minor is the only subject of the image at issue, or if the possessor or distributor of the image is a minor close in age to the depicted minor and the depicted minor consented to the production of the image, the accused is not guilty of violating the child pornography laws.
Others states have focused on educational responses to sexting. New Jersey and South Carolina, for example, are currently considering bills that would create diversionary educational programs for juveniles who are criminally charged for sexting. New Jersey is also considering two other education-based bills, one of which would require school districts to provide students and parents with information on sexting, and another of which would prohibit the sale of cell phones in retail stores that do not provide pamphlets on sexting to customers. New York is considering a bill that calls for the creation of an educational outreach program on the potential harms of sexting. Indiana has introduced a bill that would authorize schools to offer classes, instruction, or other educational programs regarding the risks and consequences of sexting.
33
Still other states have focused on sexting as a cyberbullying or dating violence issue, calling for penalties where sexually explicit images are sent or posted without the subject's consent and with the intent to injure the subject's reputation or cause emotional harm.
North Dakota recently passed legislation addressing this issue, and Illinois is currently considering such a bill. Similarly, the California Assembly recently acknowledged that sexting has become a "new frontier[] for teen dating abuse."
The constitutionality of each of these statutes, and the implications they carry for conventional child pornography prosecutions, is yet to be explored.
VII. Conclusion
As this document suggests, much work is still needed to determine the full scope and nature of the sexting phenomenon and to identify the best interventions for addressing sexting. The Youth and Media Policy Working Group Initiative is making this document available online now to provide a background and legal framework for the discussion of such interventions. The Initiative will hone in more specifically on these and related issues as its work progresses.
